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TITLE 6
ASSIGNMENT FOR BENEFIT OF
CREDITORS
Chapter
1. General Provisions

Relating

to Assignment

for Benefit of Creditors.

CHAPTER 1
GENERAL PROVISIONS RELATING TO
ASSIGNMENT FOR BENEFIT OF
CREDITORS
Section
6-1-1.
6-1-2.
6-1-3.
6-1-4.
6-1-5.
6-1-6.
6-1-7.
6-1-8.
6-1-9.
6-1-10.
6-1-11.

6-1-1.

Insolvent debtor may assign.
When assignment void.
Assignment to be written - Contents - Recording.
Inventory - Bond.
Notice of assignment.
Claims to be filed.
Assignee to make report.
Objections to claims - Hearing.
Truces must be paid.
Dividends to creditors.
Court to supervise administration.

Insolvent

Section
6-1-12.
6-1-13.
6-1-14.
6-1-15.
6-1-16.
6-1-17.
6-1-18.
6-1-19.
6-1-20.

Time for disposing of property.
Failure to file inventory - Examination of debtor.
Subsequent inventory - Additional
bond.
Debts not matured - Delay in filing
claims.
Sales - Confirmation.
Removal of assignee.
Death or neglect of assignee.
Compensation of assignee.
Right to prefer creditor.

debtor may assign.

An insolvent debtor may, in good faith, execute an assignment of property
to one or more assignees in trust for the benefit of creditors in conformity with
the provisions of this title.
History: R.S. 1898 & C.L. 1907, § 84; C.L.
1917, § 295; R.S. 1933 & C. 1943, 5-0-1.

Cross-References.
- Banks and other financial institutions, assignments by, § 7-2-5.
Lessor's lien, effect on, § 38-3-2.

NOTES TO DECISIONS
ANALYSIS

Construction and application.
Trade name as assignable.

Construction and application.
This section is merely directory; an insolvent
debtor may still make a valid assignment in
conformity with rules of the common law. Utah
Ass'n of Credit Men v. McConnell, 50 Utah
531, 167 P. 817 (1917).

Trade name as assignable.
Trade name "Al's Sporting Goods" was not
personal name, constituting part of assets of
insolvent, and the right to use it passed to
buyer when insolvent made general assignment of the assets of the business for benefit of
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6-1-2

ASSIGNMENT

FOR BENEFIT

creditors, even though name was not specifically mentioned in conveyance to buyer.

OF CREDITORS

Peeples v. Wolfe, 19 Utah 2d 258,430 P.2d 574
(1967).

COLLATERAL REFERENCES

Am. Jur. 2d. - 6 Am. Jur. 2d Assignments
for Benefit of Creditors §§ 4, 7 to 17.
C.J.S. - 6A C.J.S. Assignments for Benefit
of Creditors §§ 7, 8.
A.L.R. - Creditor's participation in alleged
act of bankruptcy as precluding him from filing

6-1-2.

When assignment

or joining in involuntary petition, 6 A.L.R.3d
476.
Debtor's transfer of assets to representative
of creditors
as effectuating
release
of
unsecured claims, in absence of express agreement to that effect, 8 A.L.R.3d 903.
Key Numbers. - Debtor and Creditor <1= 2.

void.

An assignment for the benefit of creditors is void against any creditor of the
assignor not assenting thereto in the following cases:
(1) if it gives a preference dependent upon any condition or contingency, or with any power of revocation reserved;
(2) if it tends to coerce any creditor to release or compromise his demand;
(3) if it provides for the payment of any claim known by the assignor to
be false or fraudulent, or for the payment of more upon any claim than is
known to be justly due from the assignor;
(4) if it reserves any interest in the assigned property or in any part
thereof to the assignor or for his benefit before all his existing debts are
paid; and
(5) if it confers upon the assignee any power which, if exercised, might
prevent or delay the immediate conversion of the assigned property to the
purposes of the trust; provided, that the assignment may provide reasonable terms and manner of sale to be carried out only so far as practicable
and not prejudicial to the interest of the estate in the discretion of the
court.
History: R.S. 1898 & C.L. 1907, § 87; C.L.
1917, § 298; R.S. 1933 & C. 1943, 5-0-2.
NOTES TO DECISIONS
ANALYSIS

Assent of creditors.
Assignment of chattels.
Preferences.
Setting aside assignment.
Title and rights of assignee.
Validity of assignment.
Wrongful intent of assignor.

Assent of creditors.
Assent of creditors to assignment made for
their benefit is not essential to assignment's
validity. Billings v. Parsons, 17 Utah 22, 53 P.
730 (1898).

Assignment of chattels.
Rule that sale or assignment of chattels, unaccompanied by change of possession, is fraudulent per se as to execution creditors of, or subsequent purchasers from, seller or assignor
does not necessarily apply to assignments for
benefit of creditors, but long delay in taking
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possession is circumstance from which fraud
may be prima facie inferred. Snyder v. Murdock, 20 Utah 419, 59 P. 91 (1899).

of property may not have been included in inventory. Snyder v. Murdock, 20 Utah 407, 59
P. 88 (1899).

Preferences.
Where voluntary deed of assignment for benefit of creditors made by insolvent corporation
prefers assignee to large amount, when in fact
he was not a creditor of assignor at all, and
claim is fictitious, this is fraud in fact as distinguished from fraud in law, and voids deed entirely, notwithstanding assignee did not participate in the fraud. Coblentz v. Driver Mercantile Co., 10 Utah 96, 37 P. 242 (1894).
Fraudulent intent only on part of assignor
was not sufficient to avoid assignment, where
no preferences were provided for and where
neither assignee nor previously paid creditor
participated in fraud. Billings v. Parsons, 17
Utah 22, 53 P. 730 (1898).

Validity of assignment.
Where an assignment for the benefit of creditors is attacked on the ground of fraud in fact,
it is necessary to show that the fraudulent acts
complained of affected the assignment in some
way by being participated in by assignee or the
creditors. Fraud will not be presumed. Pettit v.
Parsons, 9 Utah 223, 33 P. 1038 (1893).
Assignment preferring relatives who had
loaned capital to assignor, knowing of his insolvency, was fraudulent in fact as to other
creditors; transaction was held entirely void.
Smith v. Sipperly, 9 Utah 267, 34 P. 54 (1893),
appeal dismissed, 155 U.S. 86, 15 S. Ct. 15, 39
L. Ed. 79 (1894).
In the case of voluntary assignments for benefit of creditors, where fraudulent intent of assignor is carried into deed itself, and made operative through it, this renders it void, without
regard to question whether assignee or beneficiaries knew anything of it or not. But it is
otherwise in case of absolute conveyances for
valuable consideration.
Coblentz v. Driver
Mercantile Co., 10 Utah 96, 37 P. 242 (1894).
Assignment was not invalid because made in
anticipation on part of assignor of immediate
issuance of attachment against his property.
Billings v. Parsons, 17 Utah 22, 53 P. 730
(1898).
Assignment of property of part~ership for
benefit of its creditors is not rendered invalid
by noninclusion therein of individual property
of each partner. Wilson v. Sullivan, 17 Utah
341, 53 P. 994 (1898).

Setting aside assignment.
If there is no adequate remedy at law, an
action in the nature of a bill in equity will lie
to set aside a fraudulent assignment for the
benefit of creditors. Ottenberg v. Barnes, 10
Utah 200, 37 P. 267 (1894).
Title and rights of assignee.
Assignment of choses in action clothes assignee with all of the rights of assignor, and
assignee may collect debts and give remittances, even though deed of assignment does
not contain any power of attorney. Wilson v.
Sullivan, 17 Utah 341, 53 P. 994 (1898).
Assignee succeeds only to such rights in assigned personal property as assignor had at
time of assignment. Lippincott v. Rich, 19
Utah 140, 56 P. 806 (1899).
Assignee acquires no title to personal property in assignor's possession under contract of
conditional sale when, at time of assignment,
title to such property has not vested in assignor by performance of condition. Lippincott
v. Rich, 19 Utah 140, 56 P. 806 (1899).
Assignment was void as to seller of personal
property in assignor's possession under contract of conditional sale, condition of which was
unperformed, since it empowered assignee to
sell assigned property on credit. Lippincott v.
Rich, 19 Utah 140, 56 P. 806 (1899).
Assignee, under general assignment,
is
vested with title to all of assignor's property,
ex-.:ept that which is exempt, even though some

Wrongful intent of assignor.
Assignment by debtor of all of his property
for benefit of all of his creditors negatives
wrongful intent in making assignment, even if
delay of particular creditor was in contemplation of debtor. Billings v. Parsons, 17 Utah 22,
53 P. 730 (1898).
Even though assignor's intent is to deprive
one or all of his creditors of their lawful suits
and hinder and delay them in recovering their
just demands, assignment of all of his property
for benefit of all of his creditors alike must be
upheld as valid. Billings v. Parsons, 17 Utah
22, 53 P. 730 (1898).

COLLATERAL REFERENCES

Am. Jur. 2d. - 6 Am. Jur. 2d Assignments
for Benefit of Creditors §§ 27, 37, 49 to 74.
C.J.S. - 6A C.J.S. Assignments for Benefit
of Creditors §§ 22, 23.

A.L.R. - Right of secured creditor to have
set aside fraudulent transfer of other property
by his debtor, 8 A.L.R.4th 1123.
Key Numbers. - Debtor and Creditor e=> 2.
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6-1-3.

ASSIGNMENT

Assignment

FOR BENEFIT

to be written -

OF CREDITORS

Contents -

Recording.

Every such assignment shall be by an instrument in writing, setting forth
the name of the assignor, his residence and business, the name of the assignee
and his residence and business, and in a general way describing the property
assigned with its location, and stating the purpose of the assignment. It shall
be executed and acknowledged in the manner prescribed for the execution and
acknowledgment of deeds, and recorded in the office of the recorder of the
county where the property assigned is located. The assignor shall annex to
such instrument an inventory, under oath, of his estate, real and personal,
according to the best of his knowledge, and a list of his creditors and the
amount of their respective demands; but such inventory shall not be conclusive as to the amount of the debtor's estate, and such assignment shall vest in
the assignee the title to any other property belonging to the debtor at the time
of making the assignment, except property exempt from execution and insurance upon the life of the assignor, unless the instrument mentions such exempt property and insurance and declares an intention of the assignor that
they shall pass thereby. As soon as such instrument is recorded it shall be
filed, with the inventory and list of creditors, in the office of the clerk of the
district court of the county in which the property so assigned is located; as
shall all subsequent papers connected with such proceedings.
Acknowledgment of deeds, § 57-2-1.
Exempt property, § 78-23-1 et seq.

History: R.S. 1898 & C.L. 1907, § 88; C.L.
1917, § 299; R.S. 1933 & C. 1943, 5-0-3.
Cross-References. - Partnership property,
§ 48-1-6.

NOTES TO DECISIONS
ANALYSIS
I!' I

Construction and application.
Notice of assignment.
Partnership assignment.
Place of recordation.

Construction and application.
This section is directory merely; valid assignment may still be made in conformity with
common-law rules. Utah Ass'n of Credit Men v.
McConnell, 50 Utah 531, 167 P. 817 (1917).

ment of property of partnership were described
as comprising partnership, it was not necessary that deed be signed in partnership name.
Wilson v. Sullivan, 17 Utah 341, 53 P. 994
(1898).

Notice of assignment.
Attaching creditors, who had actual notice of
assignment, could not object that statutory notice of assignment (6-1-5) was not given. Snyder v. Murdock, 20 Utah 407, 59 P. 88 (1899).

Place of recordation.
Under former statute, held that assignee
should record deed of assignment in each
county in which assignor's property was located, but that it was sufficient if recording
occur when assignee ascertained property's location. Snyder v. Murdock, 20 Utah 407, 59 P.
88 (1899).

Partnership assignment.
Under former statute relating to partnerships, where persons executing deed of assign-
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COLLATERAL REFERENCES

Am. Jur.
for Benefit
C.J.S. of Creditors

2d. - 6 Am. Jur. 2d Assignments
of Creditors §§ 28 to 31.
6A C.J.S. Assignments for Benefit
§§ 59 to 64.

6-1-4.

Inventory

-

Key Numbers. - Debtor and Creditor

= 2.

Bond.

The assignee shall forthwith file with the clerk of the district court of the
county where the property assigned is located a true and full inventory and
valuation of said estate, under oath, so far as the same has come to his knowledge, and shall then enter into bonds to the state for the use of the creditors in
double the amount of the inventory and valuation, with one or more sureties
to be approved by said clerk, for the faithful performance of said trust; and the
assignee may thereupon proceed to perform any duty necessary to carry into
effect the purpose of said assignment.
History: R.S. 1898 & C.L. 1907, § 89; C.L.
1917, § 300; R.S. 1933 & C. 1943, 5-0-4.

NOTES TO DECISIONS
ANALYSIS

General consideration.
Construction and application.
General consideration.
Inventory is not required to be absolutely
correct but only correct to best of knowledge of
assignor. Snyder v. Murdock, 20 Utah 407, 59
P. 88 (1899).
Inventory was not intended to be part of assignment or to limit its effect or control its op-

eration. Snyder v. Murdock, 20 Utah 407, 59 P.
88 (1899).
Construction and application.
This section is directory merely; commonlaw assignment is still valid. Utah Ass'n of
Credit Men v. McConnell, 50 Utah 531, 167 P.
817 (1917).

COLLATERAL REFERENCES
C.J.S. - 6A C.J.S. Assignments for Benefit
of Creditors § 81.
Key Numbers. - Debtor and Creditor
2.

Am. Jur. 2d. - 6 Am. Jur. 2d Assignments
for Benefit of Creditors §§ 100, 105, 106.

6-1-5.

Notice

=

of assignment.

The assignee shall forthwith give notice of such assignment by publication
in some newspaper published in the county, or, if none, in a newspaper having
general circulation therein, which notice shall be published at least once a
week for six weeks; and shall forthwith send a notice by mail to each creditor
of whom he shall be informed, directed to his usual place of residence, requiring such creditor to present to him within three months thereafter his claims
under oath.
History: R.S. 1898 & C.L. 1907, § 90; C.L.
1917, § 301; R.S. 1933 & C. 1943, 5-0-5.
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ASSIGNMENT

FOR BENEFIT

OF CREDITORS

NOTES TO DECISIONS
ANALYSIS

In general.
Construction

and application.

In general.
Attaching creditors, who had actual notice of
assignment, could not object that statutory notice was not given. Snyder v. Murdock, 20
Utah 407, 59 P. 88 (1899).

Construction and application.
This section is directory merely; commonlaw assignment is still valid. Utah Ass'n of
Credit Men v. McConnell, 50 Utah 531, 167 P.
817 (1917).

COLLATERAL REFERENCES

Am. Jur. 2d. - 6 Am. Jur. 2d 2d Assignments for Benefit of Creditors § 125.
C.J.S. - 6A C.J.S. Assignments for Benefit
of Creditors § 134.

6-1-6.

Key Numbers. - Debtor and Creditor

€=>

6.

Claims to be filed.

The claims of all creditors, clearly and distinctly stated and sworn to by the
claimant, or by some person acquainted with the facts, shall be filed with the
assignee within three months of the date of the first publication provided for
in the preceding section, unless the court extends such time for all or some of
such claimants, which it may do in its discretion where peculiar circumstances seem to justify such extension, but in no case shall such extension be
extended beyond nine months.
History: R.S. 1898 & C.L. 1907, § 91; C.L.
§ 302; R.S. 1933 & C. 1943, 5-0-6.

1917,

NOTES TO DECISIONS
ANALYSIS

Acceptance and assent of creditors.
Repudiation of assignment.

Acceptance and assent of creditors.
If creditor accepts benefits of assignment
with knowledge of facts, he cannot, ordinarily,
impeach or repudiate assignment thereafter on
ground that it is illegal and fraudulent. McLaughlin v. Park City Bank, 22 Utah 473, 63
P. 589, 54 L.R.A. 343 (1900).
Creditor cannot accept part of assignment
which is beneficial to him and repudiate balance of it, nor can he receive benefits of assignment while he is in actual hostility to it, claiming in courts that it is fraudulent and void and
refusing to accept its benefits. McLaughlin v.
Park City Bank, 22 Utah 473, 63 P. 589, 54
L.R.A. 343 (1900).

Right of creditor to share in benefits of assignment is based in part on his assent; this is
one of the conditions on which he takes under
assignment, but his assent is presumed unless
his repudiation is made known. McLaughlin v.
Park City Bank, 22 Utah 473, 63 P. 589, 54
L.R.A. 343 (1900).

Repudiation of assignment.
Where creditor repudiates assignment altogether, he cannot take under its provisions as
will other creditors who accept it. McLaughlin
v. Park City Bank, 22 Utah 473, 63 P. 589, 54
L.R.A. 343 (1900).
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GENERAL PROVISIONS
COLLATERAL REFERENCES

Am. Jur. 2d. - 6 Am. Jur. 2d Assignments
for Benefit of Creditors § 125.
C.J.S. - 6A C.J.S. Assignments for Benefit
of Creditors § 134.

6-1-7.

Assignee

Key Numbers. -

Debtor and Creditor

=6.

to make report.

At the expiration of three months from the time of first publishing notice
the assignee shall report and file with the clerk of the court a true and full
list, under oath, of all such creditors of the assignor as shall have claimed to
be such, with a statement of their claims, an affidavit of publication of notice,
and a list of the creditors with their places of residence to whom notice has
been sent by mail, and the date of mailing the same.
History: R.S. 1898 & C.L. 1907, § 92; C.L.
1917, § 303; R.S. 1933 & C. 1943, 5-0-7.

6-1-8.

Objections

to claims -

Hearing.

Any person interested may appear within one month after such report is
filed and contest the claim or demand of any creditor by written exceptions
thereto filed with the clerk, who shall forthwith cause notice thereof to be
given to the creditor, which shall be served as in case of a summons and
returnable at a time to be named therein, not less than ten nor more than
forty days; at which time the court shall proceed to hear the proofs and allegations of the parties in the matter and render such judgment thereon as shall
be just.
History: R.S. 1898 & C.L. 1907, § 93; C.L.
1917, § 304; R.S. 1933 & C. 1943, 5-0-8.
COLLATERAL REFERENCES
Am. Jur. 2d. - 6 Am. Jur. 2d Assignments
for Benefit of Creditors § 126.
C.J.S. - 6A C.J.S. Assignments for Benefit
of Creditors §§ 135, 136.

6-1-9.

Key Numbers. -

Debtor and Creditor

=6.

Taxes must be paid.

In all assignments of property for the benefit of creditors, assessments and
taxes levied thereon either under the laws of the state or ordinances of municipal corporations shall be entitled to priority, and paid in full by the assignee,
and claims therefor need not be filed with him.
History: R.S. 1898 & C.L. 1907, § 94; C.L.
1917, § 305; R.S. 1933 & C. 1943, 5-0-9.
COLLATERAL REFERENCES

Am. Jur. 2d. - 6 Am. Jur. 2d Assignments
for Benefit of Creditors § 127.
C.J.S. - 6A C.J.S. Assignments for Benefit
of Creditors § 140.

Key Numbers.
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6.

6-1-10

6-1-10.

ASSIGNMENT FOR BENEFIT OF CREDITORS

Dividends

to creditors.

Ifno exception is made and filed to the claim of any creditor, or if the same
has been adjudicated, the court shall order the assignee to make from time to
time fair and equal dividends among the creditors of the assets in his hands in
proportion to their claims and according to the preferences or classes, if any,
named in the assignment, and as soon as may be to render a final account of
his trust to the court. If upon making the final dividend to creditors the
assignee shall be unable after reasonable efforts to ascertain the place of
residence of any creditor or the person who is authorized to receive the dividend due any creditor, he shall report the same to the court, with evidence
showing diligent attempts to find such creditor or person authorized to receive
the dividend; whereupon the court may in its discretion order the distribution
of the unclaimed dividend among the other creditors.
History: R.S. 1898 & C.L. 1907, § 95; C.L.
1917, § 306; R.S. 1933 & C. 1943, 5-0-10.

Cross-References.
- Preference
claims, § 34-26-1 et seq.

of wage

NOTES TO DECISIONS
Cash sale only.
Assignee for benefit of creditors was not authorized to make a credit sale, and secured
party had priority to the cash proceeds under

the terms of the assignment. Inter Mt. Ass'n of
Credit Men v. Villager, Inc., 527 P.2d 664
(Utah 1974).

COLLATERAL REFERENCES

Am. Jur.
for Benefit
C.J.S. of Creditors
A.L.R. -

6-1-11.

ity provisions of Bankruptcy Act (11 U.S.C.
§ 64(a)(2)) or of state insolvency laws, 17
A.L.R.3d 374.
Key Numbers. - Debtor and Creditor e=>6.

2d. - 6 Am. Jur. 2d Assignments
of Creditors §§ 127, 130.
6A C.J.S. Assignments for Benefit
§ 145.
"Wages" within meaning of prior-

Court to supervise

administration.

The assignee shall at all times be subject to the order and supervision of the
court or judge and from time to time may be compelled, by citation or attachment, to file reports of his proceedings and of the situation and condition of
the trust, and to proceed in the execution of the duties required by this title.
History: R.S. 1898 & C.L. 1907, § 96; C.L.
1917, § 307; R.S. 1933 & C. 1943, 5-0-11.
COLLATERAL REFERENCES

Am. Jur.
for Benefit
C.J.S. of Creditors

2d. - 6 Am. Jur. 2d Assignments
of Creditors §§ 4, 5, 130, 134.
6A C.J.S. Assignments for Benefit
§§ 86, 112.

Key Numbers. - Debtor and Creditor
6.
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6-1-12.

Time for disposing

of property.

The assignee shall dispose of all personal property and divide the proceeds
of the same among the creditors as they may be entitled thereto within six
months from the date of the assignment, unless further time is given for good
cause by the court, and shall dispose of real estate within one year from such
date, and make full settlement by that time, unless the court or judge, for good
reason shown, shall extend the time therefor.
History: R.S. 1898 & C.L. 1907, § 96; C.L.
1917, § 307; R.S. 1933 & C. 1943, 5-0-12.

COLLATERAL REFERENCES

Am. Jur.
for Benefit
C.J.S. of Creditors

6-1-13.

Key Numbers. - Debtor and Creditor

2d. - 6 Am. Jur. 2d Assignments
of Creditors §§ 102, 127.
6A C.J.S. Assignments for Benefit
§§ 33, 137.

Failure to file inventory-

Examination

®e> 6.

of debtor.

No assignment shall be declared fraudulent or void for want of any list or
inventory as provided in this title. The court or judge may, upon application of
the assignee or any creditor, compel the appearance in person of the debtor
before such court or judge, forthwith or at the next term, to answer under oath
such matters as may be inquired of him, and such debtor may be fully examined under oath as to the amount and situation of his estate, and the names of
the creditors and amounts due to each with their places of residence, and may
be compelled to deliver to the assignee any property or estate embraced in the
assignment.
History: R.S. 1898 & C.L. 1907, § 97; C.L.
1917, § 308; R.S. 1933 & C. 1943, 5-0-13.

COLLATERAL REFERENCES

Am. Jur.
for Benefit
C.J.S. of Creditors

6-1-14.

2d. - 6 Am. Jur. 2d Assignments
of Creditors § 31.
6A C.J.S. Assignments for Benefit
§ 129.

Subsequent

Key Numbers. - Debtor and Creditor

inventory

-

Additional

®e> 6.

bond.

The assignee shall from time to time file with the clerk of the court an
inventory and valuation of any additional property which may come into his
hands under the assignment after the filing of the first inventory, and the
clerk or the judge of the court may thereupon require him to give additional
security.
History: R.S. 1898 & C.L. 1907, § 98; C.L.
1917, § 309; R.S. 1933 & C. 1943, 5-0-14.
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6-1-15

ASSIGNMENT FOR BENEFIT OF CREDITORS
COLLATERAL REFERENCES

C.J.S. - 6A C.J.S. Assignments for Benefit
of Creditors § 112.
Key Numbers. - Debtor and Creditor
8.

=

6-1-15.

Debts not matured

-

Delay in filing claims.

Any creditor may claim debts to become due as well as debts due, but on
debts not due a reasonable rebate shall be made when the same are not
drawing interest. Creditors who shall not file their claims within three
months from the publication of notice as aforesaid shall not participate in
dividends until after payment in full of all claims presented within said time
and allowed by the court, unless the court has extended the time for filing
such claims.
History: R.S. 1898 & C.L. 1907, § 99; C.L.
1917, § 310; R.S. 1933 & C. 1943, 5-0-15.
COLLATERAL REFERENCES

Am. Jur.
for Benefit
C.J.S. of Creditors

6-1-16.

2d. - 6 Am. Jur. 2d Assignments
of Creditors §§ 111, 125.
6A C.J.S. Assignments for Benefit
§ 134.

Sales -

Key Numbers. - Debtor and Creditor€= 6.

Confirmation.

The assignee may dispose of and sell all the estate assigned, real and personal, which the debtor had at the time of the assignment, may sue for and
recover in his own name everything belonging or appertaining to said estate,
and generally do whatever the debtor might have done in the premises; but no
sale of real estate belonging to said trust shall be made without notice published as in case of sales of real estate on execution, unless the court or judge
shall otherwise order, and no such sales shall be valid until approved by the
court or judge.
History: R.S. 1898 & C.L. 1907, § 100; C.L.
1917, § 311; R.S. 1933 & C. 1943, 5-0-16.
Cross-References.
- Assignee as proper
party, Rules of Civil Procedure, Rule 17(a).

Averment of capacity, Rules of Civil Procedure, Rule 9(a)(l).
Notice in execution sales, Rules of Civil Procedure, Rule 69(e)(l).

COLLATERAL REFERENCES
Arn. Jur.
for Benefit
C.J.S. of Creditors

6-1-17.

2d. - 6 Am. Jur. 2d Assignments
of Creditors §§ 99, 102.
6A C.J.S. Assignments for Benefit
§§ 85 to 100.

Removal

Key Numbers. - Debtor and Creditor

= 5.

of assignee.

Upon a written application of a majority of the creditors in amount the
court shall remove the assignee and appoint in his stead a person approved by
the creditors in the same number and amount, and the person so removed
shall immediately turn over to the clerk of the court, or any person appointed
by the court, all money and property of the estate in his hands.
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6-1-19

History: R.S. 1898 & C.L. 1907, § 101; C.L.
1917, § 312; R.S. 1933 & C. 1943, 5-0-17.

COLLATERAL REFERENCES
Am. Jur.
for Benefit
C.J.S. of Creditors

6-1-18.

2d. - 6 Am. Jur. 2d Assignments
of Creditors § 92.
6A C.J.S. Assignments for Benefit
§§ 82 to 84.

Death or neglect

Key Numbers. - Debtor and Creditor

4.

<S=>

of assignee.

If an assignee dies before the closing of his trust, or shall fail or neglect for
the period of twenty days after making of any assignment to file an inventory
and valuation and give bond as required in this title, the district court or any
judge thereof of the county where such assignment may be recorded, on the
application of any person interested, shall appoint some person to execute the
trust, who shall on giving bond have all the powers of the assignee first
appointed and be subject to all the duties hereby imposed. If it is shown to the
court at any time that an assignee is guilty of wasting or misapplying the
trust fund, he may be removed, and a successor appointed in the same manner.
History: R.S. 1898 & C.L.1907, § 102; C.L.
1917, § 313; R.S. 1933 & C. 1943, 5-0-18.

COLLATERAL REFERENCES

Am. Jur.
for Benefit
C.J.S. of Creditors

6-1-19.

2d. - 6 Am. Jur. 2d Assignments
of Creditors § 92.
6A C.J.S. Assignments for Benefit
§§ 79, 84.

Compensation

Key Numbers. - Debtor and Creditor=

4.

of assignee.

In the absence of any provision in the assignment to the contrary an assignee for the benefit of creditors is entitled to the same commissions as are
allowed by law to executors and administrators as compensation in full for all
services.
History: R.S. 1898 & C.L.1907, § 103; C.L.
1917, § 314; R.S. 1933 & C. 1943, 5-0-19.

Cross-References.
- Compensation of executors and administrators, § 75-3-718.

COLLATERAL REFERENCES
Am. Jur.
for Benefit
C.J.S. of Creditors

2d. - 6 Am. Jur. 2d Assignments
of Creditors § 91.
6A C.J.S. Assignments for Benefit
§§ 124, 125.

A.L.R. - Amount of attorneys' compensation in absence of contract or statute fixing
amount, 57 A.L.R.3d 475.
Key Numbers. - Debtor and Creditor = 8.
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6-1-20

6-1-20.

ASSIGNMENT FOR BENEFIT OF CREDITORS

Right to prefer creditor.

Nothing in this title contained shall affect the power of a person, although
insolvent, residing either within or without this state, to transfer property in
this state in good faith to a particular creditor for the purpose of paying or
securing the whole or a part of a debt owing to such creditor; provided, that
joint, or joint and several, debtors can prefer their joint creditors only out of
joint property, and can prefer the individual creditors of each only out of the
separate property of each.
History: R.S. 1898 & C.L. 1907, §§ 84, 86;
C.L. 1917, §§ 295, 297; R.S. 1933 & C. 1943,
5-0-20.

COLLATERAL REFERENCES
Am. Jur.
for Benefit
C.J.S. of Creditors

2d. - 6 Am. Jur. 2d Assignments
of Creditors § 69 et seq.
6A C.J.S. Assignments for Benefit
§ 40 et seq.

Key Numbers. - Debtor and Creditor
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2.

